3 July 2012

Initiative on Modernisation of Trade Defence instruments
– Le Cercle de l’Industrie position –
Le Cercle de l’Industrie is pleased to submit its members’ contribution to the consultation that the
European Commission launched on 3 April 2012 on trade defense instruments. This position is
motivated by the fact that Le Cercle de l’Industrie brings together several large industrial groups of
French origin and which are heavily involved in international trade.
Our replies to the Commission’s questionnaire (below) are based on three essential considerations:
1-In today's global economy, trade defense instruments are more than ever necessary to guarantee
the competitiveness of European industries, confronted with certain unfair practices. Le Cercle de
l’Industrie supports the view that trade defense instruments are a legitimate tool to address aggressive
trade practices from third countries.
2-To be effective, it is crucial for trade defense instruments to provide a short-term response,
before the industry is too severely damaged or even destroyed. As outlined by the evaluation study,
in international comparison, the EU system fares worse in terms of duration of investigations. Any
revision of the rules which would make it possible to speed up the imposition of duties would be
useful. In particular, Le Cercle de l’Industrie invites the Commission to address this issue by imposing
provisional measures earlier.
3-It may be useful to strengthen certain procedural rules, not the least to address the threat of
retaliation against the EU industry. Accordingly, Le Cercle de l’Industrie encourages the Commission
to use more pro-actively ex-officio investigations, particularly in respect of subsidies. To ensure the
efficiency of these investigations, a principle for cooperation may be required. Granting confidential
treatment whenever justified would also help. However, Le Cercle de l’Industrie rejects fine-based
mechanisms for compelling cooperation from parties to an investigation.
We remain at your disposal to examine in greater details, if necessary, the various points of our joint
response.
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Questionnaire
2.1. Increased transparency and predictability
Transparency is of great importance and therefore increasing transparency in TDI proceedings is also a top of
the list priority in the modernisation process. Various options designed to enhance transparency of the
proceedings and to improve predictability for all parties concerned are being considered (described in detail
further below).
2.1.1. In your view, should the Commission further improve transparency in trade defence
investigations? (optional)
Yes

No

I don't know

2.1.2. Would such improved transparency have an impact on your activities? (optional)

Yes

No

I don't know

2.1.3. If yes, please explain how. You may also provide additional comments on this issue:
The EU basic regulation and its process are quite complex for non-regular users of the system. More
transparency, provided that it does not weaken the system, will certainly bring more understanding and more
predictability.
2.1.1.
Predisclosure / Advance notice
Stakeholders have often been critical of the fact that they have no possibility to comment in advance on
provisional anti-dumping and countervailing duty measures. They claim that such a possibility would for instance
help to eliminate errors, calculation mistakes etc. which under the current system are only removed at the stage
of definitive measures. More fundamentally, stakeholders claim that they do not know if and how their business
will be affected by provisional measures because they do not know the duty rates of exporters etc. In order to
increase transparency in anti-dumping and anti-subsidy proceedings, it could be envisaged providing interested
parties with a pre-disclosure around three weeks before the imposition of provisional measures. Such predisclosure would be comprised of (i) a summary of the proposed measures for information purposes only and (ii)
moreover each cooperating exporter and the Union industry would receive the relevant calculations and
adjustments. In order not to endanger the time limits of any investigation, parties would be granted a relatively
short deadline, to provide comments limited to calculations and adjustments. This would help detect calculation
errors and therefore increase the quality of the measures.
2.1.1.1. Should the Commission provide a limited pre-disclosure to interested parties around three
weeks before the imposition of provisional measures? (optional)

Yes

No

I don't know

2.1.1.2. Would the adoption of such a proposal have an impact on your activities? (optional)

Yes

No

I don't know

2.1.1.3. If yes, please explain how. You may also provide additional comments on this issue: (optional)
Cercle de l’Industrie is strongly attached to a significant shortening of the imposition of duties. Consequently, its
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member could only support early disclosure provided it does not impact the overall duration of the investigation.
An alternative to this proposal could be to announce provisional measures three weeks earlier.
2.1.2. Advance notice of the non-imposition of provisional measures
On occasions, stakeholders have criticized the Commission for not announcing that it does not intend to impose
provisional measures. As a consequence, parties find out that no provisional measures are imposed only when
the 9-month deadline for imposing such measures has passed. It is claimed that this is not transparent and
impacts also negatively on the predictability of the business environment. The issue could be solved by informing
interested parties in good time prior to the 9-month deadline, if it is envisaged not to impose provisional
measures.
2.1.2.1. Should the Commission inform interested parties in good time prior to the expiry of the 9-month
deadline, in cases where the imposition of provisional measures is not envisaged? (optional)
Yes

No

I don't know

2.1.2.2. Would the adoption of such a proposal have an impact on your activities?

Yes

No

I don't know

2.1.2.3. If yes, please explain how. You may also provide additional comments on this issue:
Cercle de l’Industrie could support such a proposal, but only if the Commission defines more precisely the notion
of “good time” (and its limits).
2.1.3. Activities of the Anti-dumping/Anti-subsidy Advisory Committee
Certain stakeholders would like to receive more information about the activities of the Anti-dumping/Anti-subsidy
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Advisory Committee (ADC, ASC) . Unlike for definitive measures, where the Commission services discloses the
draft regulation to interested parties prior to its adoption, interested parties are not informed of any proposed
provisional measures. They do not receive an advance notice of the imposition or non-imposition of such
measures before the formal adoption by the ADC/ASC. In order to improve transparency, it has been suggested
to inform interested parties and provide them with a summary of the documents on which the Commission
services formally consult the ADC/ASC on provisional and definitive anti-dumping and countervailing duty
measures, shortly after the documents are sent to the ADC/ASC.
2.1.3.1. Should the DG TRADE send a summary document about the proposed measures to interested
parties, at the same time as the documents for consultation on provisional and definitive anti-dumping/
countervailing duty measures are sent to the ADC/ASC? (optional)

Yes

No

I don't know

2.1.3.2. Would the adoption of such a proposal have an impact on your activities?* (compulsory)

Yes

No

I don't know

2.1.3.3. If yes, please explain how. You may also provide additional comments on this issue: (optional)
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The Anti-dumping/Anti-subsidy Advisory Committee is composed of representatives from the 27 EU Member States. It is
consulted on all aspects of TDI proceedings. For the time being, the Commission services send to the ADC/ASC the draft
regulation proposing the imposition of provisional measures without prior disclosure to interested parties; the regulation
is published in the Official Journal only after the formal adoption.
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There is a risk that such a proposal leads to the politicization of the procedure. According to Cercle de l’Industrie,
it is an issue that should be best addressed when assessing the implementation of the new comitology rules.
2.1.4. Shipping clause
Importers often complain that goods already in transit at the time of imposition of provisional measures are
subject to those measures. Since it could be envisaged making information about the imposition of provisional
measures available to interested parties, it could in addition envisaged making a commitment not to impose
measures within a period of around three weeks after the sending of the pre-disclosure. These additional three
weeks would increase predictability for all parties and give importers more flexibility to deal with shipments
2
already at sea while not endangering the respect of time limits
2.1.4.1. It could be foreseen to make a commitment not to impose provisional measures within a period
of around three weeks after the sending of the pre-disclosure? (optional)

Yes

No

I don't know

2.1.4.2. Would the adoption of such a proposal have an impact on your activities? (optional)

Yes

No

I don't know

2.1.4.3. If yes, please explain how. You may also provide additional comments on this issue:
Cercle de l’Industrie is aware that this is an important issue, especially for importers that need to adapt their
supply chain. However, Cercle de l’Industrie opposes such a clause, considering it could lead to increased
dumping (risk of circumvention). If any, it should be backed by a retroactive mechanism to prevent any surge of
importations.
2.1.5. Injury margin
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The calculation of the injury margin for EU industry is of particular relevance in the context of the application of
the lesser duty rule (please see paragraph 2.3.3). The applicable practice is often not well known. In order to
make this area more transparent, the Commission could provide details of the methodologies applied when
calculating the injury margin in the form of guidelines. Such guidelines could build on examples taken from past
cases.
2.1.5.1. Should the Commission envisage drafting and publishing guidelines regarding the calculation of
the injury margin? (optional)

Yes

No

I don't know

2.1.5.2. Would the adoption of such a proposal have an impact on your activities? (optional)

Yes

No

I don't know

2.1.5.3. If yes, please explain how. You may also provide additional comments on this issue: (optional)
2

Note that Member States can according to Article 7 (5) of the Basic Anti-Dumping and Article 12 (4) of the Anti-subsidy
Regulation request the Commission to impose provisional measures. It is not the intention of this possible modification to
impact on this right. However, it should be borne in mind that Member States have not exercised this right since 1995, i.e.
under the current Basic Regulations.
3
The "injury margin" is the amount by which import prices need to be increased to ensure that they do not cause injury to
the EU producers.
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Cercle de l’Industrie generally supports the publication of guidelines, provided that these new guidelines do not
introduce changes to existing methodologies and practices. Cercle de l’Industrie also calls for a modernization of
the target profit rate: the rate of 6% used by the commission has no economic ground in today’s economy and
should be adapted, especially for capital intensive sectors.
2.1.6. Analogue country
Data from an analogue country is used to establish normal value in investigations involving non-market economy
countries such as (e.g.) China. The choice of an analogue country can be a difficult and controversial issue,
since it affects the benchmark against which export prices are measured. The applicable practice is often not
well known. In order to provide details of the criteria used when choosing an analogue country, the Commission
could draft and publish guidelines. Such guidelines could build on examples taken from past cases.
2.1.6.1. Should the Commission envisage drafting and publishing guidelines regarding the choice of
analogue country? (optional)

Yes

No

I don't know

2.1.6.2. Would the adoption of such a proposal have an impact on your activities? (optional)

Yes

No

I don't know

2.1.6.3. If yes, please explain how. You may also provide any additional comments on this
issue: (optional)
Cercle de l’Industrie generally supports the publication of guidelines, provided that these new guidelines do not
introduce changes to existing methodologies and practices.
2.1.7. Union Interest Test
The Union interest test is another area (besides the lesser duty rule) where the EU applies a higher standard
than that required by the WTO. It means that duties may not be applied in cases where it can be clearly
concluded that it is not in the interest of the Union to apply such measures. The applicable practice is often not
well known. In order to provide details about the methodologies used in the Union interest test analysis the
Commission could draft and publish guidelines. Such guidelines could build on examples taken from past cases.
2.1.7.1. Should the Commission envisage drafting and publishing guidelines regarding the Union
interest test? (optional)

Yes

No

I don't know

2.1.7.2. Would the adoption of such a proposal have an impact on your activities? (optional)

Yes

No

I don't know

2.1.7.3. If yes, please explain how. You may also provide additional comments on this issue: (optional)
Although they may not be able to embrace the full complexity of this test, guidelines could improve transparency.
These guidelines should not bring any change existing practices and tests. Also, Cercle de l’Industrie invites the
Commission to better take into account the emergence of global value chain issues when conducting this test.
2.1.8. Expiry Reviews
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Expiry review investigations need to take into account a number of different factors and thus vary according to
the market situation prevailing at the time of the review. However, the main difficulty – common to all expiry
reviews – is the likelihood analysis which entails, in practical terms, a look into the future. The likelihood analysis
has to assess what the situation would be like if measures were repealed. Would dumping/subsidisation and
injury continue or recur, and what impact would this have on the situation of the industry? The applicable
practice is often not well known. In order to provide details about the methodologies used in expiry review
investigations the Commission could draft and publish guidelines. Such guidelines could build on examples
taken from past cases.
2.1.8.1. Should the Commission envisage drafting and publishing guidelines regarding expiry review
investigations? (optional)

Yes

No

I don't know

2.1.8.2. Would the adoption of such a proposal have an impact on your activities? (optional)

Yes

No

I don't know

2.1.8.3. If yes, please explain how. You may also provide additional comments on this issue:
No additional comment.
2.1.4. In order to increase transparency, do you think it would be useful to draft guidelines in any other
areas? (optional) (maximum 400 characters; count: 0)
Guidelines on the confidentiality of the submissions, and in particular a symmetrical request for the producers
and the importers, could clarify the type of information to be kept confidential. This would be applicable from the
complaint office up to the closure of the investigation.

2.2. Fight against retaliation
Fear of retaliation is a serious and increasing obstacle to an effective use of trade defence instruments by EU
industry. For example, authorities of exporting countries exercise undue pressure on European companies in
order to prevent them from lodging anti-dumping or anti-subsidy complaints. Addressing this issue is of primary
importance for the operation of the instruments.
2.2.1. Has your business already been subject to retaliation in the past? (optional)

Yes

No

I don't know

2.2.2. If yes, please explain how. You may also provide any additional comments on this issue:
No additional comment.
2.2.1. Ex-officio AD and CVD investigations
In ensuring the continued availability of the EU's trade defence instruments to EU industry, one of the most
challenging issues currently faced is the threat of retaliation against the Union industry if trade defence actions
are started. In the recent past, certain sectors of the Union industry have indicated a reluctance to lodge trade
defence complaints for fear of retaliation, notably from authorities in third countries. In order to ensure that EU
industry can avail itself of its right to use trade defence instruments without fear of retaliation, the Commission
could consider being more pro-active in opening investigations ex-officio. Ex-officio initiations are already
permitted in exceptional circumstances under the EU's current basic regulations but they are a very rare
occurrence. The threat of retaliation could constitute such an "exceptional circumstance".
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2.2.1.1. Should the Commission initiate ex-officio investigations in situations where there is threat of
retaliation? (optional)

Yes

No

I don't know

2.2.1.2. Would the adoption of such a proposal have an impact on your activities? (optional)

Yes

No

I don't know

2.2.1.3. If yes, please explain how. You may also provide additional comments on this issue:
Cercle de l’Industrie invites the Commission to initiate more ex-officio investigations, particularly in respect of
subsidies. The investigations should not only be permitted in exceptional circumstances but more broadly when
the EU interest is at stake. In this regards, a stronger coordination with EU Delegations around the world could
provide the Commission useful information and data.
2.2.2. Obligation to cooperate in ex-officio investigations
To ensure the effective functioning of investigations which are opened on an ex-officio basis, the Commission
services must obtain the information necessary for carrying out an investigation. Companies' fear of retaliation
can translate into a refusal to cooperate with the Commission services, i.e. EU companies are not willing to
provide the necessary information to the Commission services. There are a number of means to ensure that the
Commission services obtain the necessary information. The Commission services could, for example, invite
parties to communicate in confidence the relevant information, and the supplier of that information would
subsequently not be disclosed. Another possibility could be to grant the Commission the power to determine
fines in cases of non-cooperation or even conduct on-the-spot checks at the premises of EU-based companies.
2.2.2.1. Should the Commission establish procedures for the purposes of ex-officio investigations, to
allow parties to communicate relevant information in confidence? (optional)

Yes

No

I don't know

2.2.2.2. What should be the appropriate sanction in cases of non-cooperation? (optional)
It is essential to ensure the effective functioning of these types of investigations. A principle for cooperation in
investigations may be required. Granting confidential treatment whenever justified would also help. However,
Cercle de l’Industrie rejects fine-based mechanisms for compelling cooperation from parties to an investigation.
2.2.2.3. Would the adoption of such a proposal have an impact on your activities? (optional)

Yes

No

I don't know

2.2.2.4. If yes, please explain how. You may also provide additional comments on this issue: (optional)
(maximum 400 characters; count: 0)
The use of ex-officio investigations will prevent threat of retaliations and demonstrate to third countries that
defending the EU industry in case of unfair trade is a priority of the EU Commission. The best sanction is not a
financial sanctions but to inform the relevant sector that, in case of non-cooperation, the EU will not for this
sector open any longer any new ex officio investigation.

2.3. Effectiveness and enforcement
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In striving to provide stakeholders with the best possible instruments to defend their interests, the possible
modifications of the following section could improve the efficiency of proceedings and the effectiveness of
measures.
2.3.1. In your view, is the EU trade defence system effective? (optional)

Yes

No

I don't know

2.3.2. Comments: (optional) (maximum 400 characters; count: 0)
Cercle de l’Industrie shares the view outlined in the evaluation study that protection given by EU instrument is on
the whole reasonably effective. It is crucial for the EU TDI system not to be weakened. However, existing tools
may be further improved: the duration of the investigation is too long and early application of measures or
retroactivity is not applied in EU.
2.3.1. Ex-officio anti-circumvention investigations (Article 13)
Anti-circumvention investigations are normally initiated following an application by the industry experiencing
circumvention practices. In exceptional circumstances the Commission has also initiated such investigations on
4
its own initiative. Since DG TRADE is already monitoring trade flows , it could take a more pro-active approach
and open anti-circumvention investigations whenever appropriate. Thus proceedings could be speeded up and
anti-circumvention practices counteracted more effectively.
2.3.1.1. Which circumvention practices have you experienced, if any? (optional)

Mis-declaration of origin
Mis-declaration of custom classification
Mis-declaration of customs value at importation
Slight product modification
Assembly operation in a country not subject to the duty
Other
No opinion.
2.3.1.3. Should the Commission initiate ex-officio anti-circumvention investigations, if it has sufficient
evidence at its disposal? (optional)

Yes

No

I don't know

2.3.1.4. Would the adoption of such a proposal have an impact on your activities? (optional)

Yes

No

I don't know

2.3.1.5. If yes, please explain how. You may also provide additional comments on this issue:
4

Pursuant to Article 14.6 of the basic anti-dumping regulation (Council Regulation (EC) 1225/2009 of 30 November 2009
on protection against dumped imports from countries not members of the European Community, Official Journal L 343/51
of 22.12.2009) and to Article 24.6 of the basic anti-subsidy regulation (Council Regulation (EC) 597/2009 of 11 June 2009
on protection against subsidised imports from countries not members of the European Community, Official Journal L
188/93 of 18.7.2009).
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Circumvention is to be fought with the utmost severity. The Commission should initiate ex-officio investigations
not only for anti-circumvention purposes, but more broadly when the industry is facing fraudulent schemes to
evade duties. Providing access to customs data at the most disaggregated TARIC code level would also help the
industry to prove surges in import figures.
2.3.2. Verification visits
Currently, case handlers spend two or three days investigating an exporting producer. It is not always possible to
verify all relevant aspects of the situation of the exporter in this time frame. In order to allow for a more thorough
verification, these visits could be prolonged.
2.3.2.1. Would it be useful for DG TRADE to increase, where appropriate, the length of investigation
visits to four or five days per company? (optional)

Yes

No

I don't know

2.3.2.2. Would the adoption of such a proposal have an impact on your activities? (optional)

Yes

No

I don't know

2.3.2.3. If yes, please explain how. You may also provide additional comments on this issue: (optional)
Extending the length of investigation visits may be useful provided it does not impact the total number of
investigation the Commission is able to conduct. It is to the Commission to decide what duration is appropriate
as all investigations and companies are different from case to case.
2.3.3. Lesser Duty Rule
Certain provisions in the EU anti-dumping and EU anti-subsidy legislation provide for higher standards than
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those required by WTO law; and one of these is the lesser duty rule . While WTO rules provide for the possibility
to apply a lower duty (than that determined by the dumping/subsidy margin) in cases where such a lower duty is
sufficient to offset injury, the application of the lesser duty rule is obligatory according to EU law. However, in
cases of clear evidence of fraud, circumvention or subsidisation in the exporting country concerned, it has been
suggested that the lesser duty rule should not be applied in order to dissuade parties from engaging in such
practices. The non-application of the lesser duty rule could apply to the original investigation in case of fraud and
subsidisation. In case of circumvention it could apply to the anti-circumvention investigation.
2.3.3.1. Should the Commission not apply the lesser duty rule in cases of fraud, circumvention or
subsidisation? (optional)

Yes

No

I don't know

2.3.3.2. Would the adoption of such a proposal have an impact on your activities? (optional)

Yes

No

I don't know

2.3.3.3. If yes, please explain how. You may also provide additional comments on this issue: (optional)
Cercle de l’Industrie supports this proposal and considers it should be apply effectively as from the original
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The lesser duty rule provides for a lower duty than the dumping/subsidy margin to be applied, if such lower duty is
sufficient to offset injury.
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investigation. The notions of “fraud” and “subsidization” would also need to be clarified. For the later notion, it is
essential that it covers subsidization of all natures.

2.4. Facilitate cooperation
Good quality investigations typically depend on the cooperation of interested parties. However, cooperation often
represents a significant burden for the parties concerned. DG TRADE has therefore screened procedural rules
and the investigation schedule in order to identify changes that could facilitate the cooperation of interested
parties without compromising the overall duration and the quality of investigations.
2.4.1. Has your business experienced difficulties in cooperating in trade defence
investigations? (optional)

Yes

No

I don't know

2.4.2. If yes, please explain how. You may also provide additional comments on this issue: (optional)
(maximum 400 characters; count: 0)
No opinion.

2.4.1. Time-limits: longer time-limits for users to register as interested party and to reply to the questionnaire
Interested parties are currently required to make themselves known to DG TRADE within 15 days of the
publication of a Notice of Initiation in the Official Journal and to submit replies to questionnaires within 40 days.
These deadlines are perceived as potential obstacles to the participation of small users/importers of the products
subject to investigation. It is a fact that the level of cooperation of such parties in TDI investigations is usually
very low, and greater participation should be encouraged. It has been suggested that the current 15-day
deadline for users to make themselves known should be extended to one month; and that the deadline for
replies to questionnaires should be extended to 60 days. This could encourage greater numbers of small users
to cooperate in the investigations, and thus further improve the evidentiary basis of Commission proposals
without affecting the overall amount of time taken to conduct investigations.
2.4.1.1. Should the Commission extend the deadlines for users to make themselves known to the
Commission and to submit questionnaire replies? (optional)

Yes

No

I don't know

2.4.1.2. Would the adoption of such a proposal have an impact on your activities? (optional)

Yes

No

I don't know

2.4.1.3. If yes, please explain how. You may also provide additional comments on this issue: (optional)
Collecting data requires a lot of d time and resources from companies and 40 calendar days may sometimes be
not enough. However, the proposed extension of deadlines is not of nature to encourage a much greater
numbers of users to cooperate, but is a risk factor for longer investigations. On the contrary, Cercle de l’Industrie
asks for the reduction of the overall investigation time.
2.4.2. Simplification of refund procedures
Under the provisions of the EU's basic anti-dumping and anti-subsidy regulations, importers may claim a refund
of all or part of the duties paid if certain conditions are met. Stakeholders claim that it is not always clear how
such refund requests should be presented to the administration. This should be clarified. Moreover, the
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Commission's decisions on such claims are currently only addressed to the party making the claim. In the
interests of transparency, consideration could be given to making such decisions in future more easily accessible
to the public.
2.4.2.1. Should the handling of refund applications be reviewed with a view to facilitate such requests
and to make such decisions more easily accessible to the public? (optional)

Yes

No

I don't know

2.4.2.2. Would the adoption of such a proposal have an impact on your activities? (optional)

Yes

No

I don't know

2.4.2.3. If yes, please explain how. You may also provide additional comments on this issue: (optional)
No opinion.

2.4.3. Small and Medium Sized Enterprises (SMEs)
Many of the proposals set out in this consultation document would undoubtedly benefit SMEs, notably the
extension of time limits for the submission of replies to questionnaires, or the simplification of refund procedures.
In addition, DG TRADE could consider upgrading the SME help desk. The SME helpdesk is a specific facility run
by the Commission services to address the concerns and enquiries of SMEs. Such an upgrade could include
raising the awareness of its existence through (e.g.) improving the SME part of DG Trade's website, and holding
seminars in Member States. These seminars could also be an important tool for improving SMEs' knowledge on
the functioning of trade defence instruments in the broader sense, including for European SMEs that export to
third countries.
2.4.3.1. Should DG TRADE upgrade the SME helpdesk? (optional)

Yes

No

I don't know

2.4.3.2. Would the adoption of such a proposal have an impact on your activities? (optional)

Yes

No

I don't know

2.4.3.3. If yes, please explain how. You may also provide additional comments on this issue: (optional)
(maximum 400 characters; count: 0)
No opinion.

2.5. Optimizing review practice
The review practice has been screened and a number of aspects have been identified which could be fine-tuned
in order to better meet the objectives and purposes.
2.5.1. Expiry reviews – re-imbursement of duties paid if the investigation is terminated without renewal of
measures
Expiry reviews are initiated just before the end of the 5-year period of applicability of TDI measures. The
measures remain in place pending the outcome of the expiry review, and anti-dumping/anti-subsidy duties
continue to be collected. In cases where it is found – following the conclusion of an expiry review (which normally
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lasts 12 to 15 months) – that the conditions for the prolongation of the measures for a further period of 5 years
are not met, the investigation is terminated without re-imbursement of the duties collected during the
investigation. Re-imbursement would cover any duty collected during the review investigation which had been
paid after the most recent 5 year period of application of the measures.
2.5.1.1. Should consideration be given to reimbursing the duties that had been collected since the
opening of the review investigation in cases where, after investigation, the measures are not
prolonged? (optional)

Yes

No

I don't now

2.5.1.2. Would the adoption of such a proposal have an impact on your activities? (optional)

Yes

No

I don't know

2.5.1.3. If yes, please explain how. You may also provide any additional comment on this
issue: (optional) (maximum 400 characters; count: 0)
Cercle de l’Industrie does not reject categorically such an idea. However, similar argument is relevant at the
beginning of the procedure (in the period preceding provisional duties): early application of measures or
retroactivity should be applied (as it is in some other countries).
2.5.2. Expiry reviews combined with interim reviews
TDI measures are imposed initially for a period of 5 years, after which they may be extended for a further period
of 5 years following an expiry review. When measures have been in force for a total of 10 years, it is often the
case that the market situation has changed (e.g., different Union industry; more exporters on the market; new
imports from other sources; etc.) since the measures were originally imposed. Given that the legal basis for
expiry reviews does not foresee that the level of measures can be amended to take account of any new market
situation, the measures are either maintained at the same level or repealed.
2.5.2.1. Should the second and any further expiry review of measures be combined with an interim
review, in order to allow for the level of the duty to be changed if appropriate? (optional)

Yes

No

I don't know

2.5.2.2. Would the adoption of such a proposal have an impact on your activities? (optional)

Yes

No

I don't know

2.5.2.3. If yes, please explain how. You may also provide additional comments on this issue:
Under current rules, interim reviews can already be requested by all interested parties. Therefore it appears to
Cercle de l’Industry that such a systematic combination of an expiry review with an interim review has no addedvalue and is disproportionate considering the Commission’s limited resources.

2.5.3. Ex-officio interim reviews
Competition issues are occasionally raised in the context of TDI investigations. For example, the Commission
has found cartel behaviour in sectors where anti-dumping/anti-subsidy measures are in force. In such
circumstances, provided that the time-frame and the product concerned were relevant, DG TRADE has in the
past reviewed the need for the continuation of the anti-dumping/anti-subsidy measures.
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2.5.3.1. Should the Commission systematically initiate interim reviews of measures when relevant anticompetitive behaviour has been identified? (optional)

Yes

No

I don't know

2.5.3.2. Would the adoption of such a proposal have an impact on your activities? (optional)

Yes

No

I don't know

2.5.3.3. If yes, please explain how. You may also provide additional comments on this issue: (optional)
(maximum 400 characters; count: 0)
Cercle de l’Industry believes that current DG Trade practice, under which antidumping/anti-subvention measures
have already to be reviewed if DG Competition finds evidence of collusive behavior, is sufficiently appropriate
without having to make it systematical. Anyway, this proposal would need prior clarification of the “relevant anticompetitive behaviors”.

2.6. Codification:
These changes could be considered to bring EU legislation in line with current practice or developments, or to
make necessary amendments following WTO jurisprudence. Most of the technical changes mentioned in the
following section have also been recommended in a recent evaluation of the EU's trade defence instruments.
2.6.1. Registration of imports ex officio
Article 14(5) of the basic AD regulation provides for the possibility to register imports in the context of an
investigation. Article 24(5) of the basic AS regulation contains similar provisions. Registration is done in full
transparency only after the publication of a regulation ordering such registration, and with a view to applying
duties at the end of the investigation, if necessary. This provision is routinely applied in a number of limited
circumstances (new exporter review; anti-circumvention review etc.). The current text of article 14(5) stipulates
that registration can only be done following a request by the Union industry. However, registration should also be
possible on the initiative of the Commission ('ex officio'). The basic regulations should therefore be amended
accordingly in order to improve coherence. Note that this amendment would not extend the areas where
registration can be used today.
2.6.1.1. If you have any comments regarding this proposal, please provide them here:
(optional) (between 1 and 400 characters; count: 0)
No opinion.
2.6.2. Delete article 11(9) of the basic AD regulation and article 22(4) of the basic AS regulation
Article 11(9) provides: 'In all review or refund investigations carried out pursuant to this Article, the Commission
shall, provided that circumstances have not changed, apply the same methodology as in the investigation which
led to the duty, with due account being taken of Article 2, and in particular paragraphs 11 and 12 thereof, and of
Article 17.' The application of this provision in practice has created uncertainties, in particular as to what
constitutes a relevant change in circumstances. It has also led to a situation where the use of a methodology has
to be perpetuated although this methodology is clearly outdated and no longer applied in other more recent
cases. Article 22(4) of the basic AS regulation contains similar rules. Therefore, in order to ensure coherence,
article 11(9) of the basic AD regulation and article 22(4) of the basic AS regulation should be repealed, to allow
the Institutions to apply the current methodology in all investigations.
2.6.2.1. If you have any comments regarding this proposal, please provide them here: (optional)
(maximum 400 characters; count: 0)
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No opinion.
2.6.3. Ensure that exporting producers with a zero or de minimis dumping margin in an original investigation (as
opposed to a review investigation) will not be subject to any review)
Article 9(3) of the basic AD regulation stipulates, amongst others, that individual exporting producers with a
dumping margin of less than 2% shall not be subject to an AD duty but 'they shall remain subject to the
proceeding and may be reinvestigated in any subsequent review carried out for the country concerned pursuant
6
to Article 11.' In a WTO dispute settlement case opposing the USA and Mexico , the WTO Appellate Body ruled
that exporters with a dumping margin of less than 2% in an original investigation must not be subject to any
review investigation, as this would amount to a violation of article 5.8 of the WTO Agreement on Implementation
of Article VI of the General Agreement on Tariffs and Trade 1994. Therefore, article 9(3) should be modified in
order to reflect this ruling. Instead of including such companies in reviews, new investigations can be opened
against them.
2.6.3.1. If you have any comments regarding this proposal, please provide them here: (optional)
(maximum 400 characters; count: 0)
No opinion.
2.6.4. Provide the possibility for exemption also to related parties if they are not involved in circumvention
practices
The purpose of article 13(4) of the basic AD regulation is to ensure that companies subject to anti-circumvention
investigations are exempted from any anti-circumvention measures if they can demonstrate that they are not
engaging in circumvention practices. However, the aforementioned provision stipulates: 'Where the
circumventing practice, process or work takes place outside the Community, exemptions may be granted to
producers of the product concerned that can show that they are not related to any producer subject to the
measures and that are found not to be engaged in circumvention practices as defined in Article 13(1) and 13(2).'
This text does not fully achieve its purpose. The following example illustrates this: Exporter E in country 1 is
subject to an AD duty. Subsequently, DG TRADE carries out an investigation in order to determine whether the
AD measures against imports from country 1 are circumvented via imports from neighbouring country 2. If
neither E nor its related company located in country 2 are engaged in circumvention practices, the company in
country 2 could not be exempted if the text of 13(4) is followed by the letter. Article 23(6) of the basic AS
regulation contains a similar provision. Therefore, article 13(4) of the basic AD regulation and article 23(6) of the
basic AS regulation should be changed to allow for an exemption in these circumstances, and to formalise what
is already current practice.
2.6.4.1. If you have any comments regarding this proposal, please provide them here:
(optional) (maximum 400 characters; count: 0)
No opinion.
2.6.5. Clarify the definition of "a major proportion" of the Union industry
Article 5 deals with initiation, and paragraph 4 provides that an investigation shall not be initiated unless
complainants meet the 25% threshold. Article 4(1) of the basic AD regulation stipulates: 'For the purposes of this
Regulation, the term 'Union industry' shall be interpreted as referring to the Union producers as a whole of the
like product or to those of them whose collective output of the product constitutes a major proportion, as defined
in Article 5(4), of the total Union production of those products (…)' (emphasis added). Article 5(4) defines a major
proportion as being at least 25% of Union production. Articles 9(1) and 10(8) of the basic AS regulation contain
similar provisions. However, the Appellate Body in DS397 of 15 July 2011 in European Communities – Definitive
Anti-Dumping Measures on Certain Iron or Steel Fasteners from China held that the reference to a major
proportion in article 4(1) of the basic AD regulation, in the context of the investigation, cannot automatically be
equated with the minimum threshold of 25% set in article 5(4) of the basic AD regulation, which refers to
6

Appellate Body Report WT/DS295/AB/R of 29.11.2005, Mexico – Definitive anti-dumping measures on beef and rice –
complaint with respect to rice
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initiation. Therefore, the reference to article 5(4) as contained in article 4(1) of the basic AD regulation should be
deleted. Similarly, the reference to article 10(8) as contained in article 9(1) of the basic AS regulation should be
deleted, in order to comply with this ruling.
2.6.5.1. If you have any comments regarding this proposal, please provide them here:
No opinion.
2.6.6. Sampling provisions should refer to Union producers and not to complainants, except for the standing test
Article 17 of the basic AD regulation provides for the possibility to apply sampling in AD investigations. It
stipulates: 'In cases where the number of complainants, exporters or importers, types of product or transactions
is large (…)' (emphasis added). Article 27 of the basic AS regulation contains similar provisions. However –
except in cases of fragmented industries for the purpose of determining standing pursuant to article 5(4) of the
basic AD regulation and article 10(6) of the basic AS regulation – it is the consistent practice of the Institutions to
select the sample not only from among complainants but from all cooperating Union producers of the product
subject to the investigation. Therefore, the reference to complainants in the aforementioned provisions should be
replaced by a reference to Union producers in order to reflect this practice.
2.6.6.1. If you have any comments regarding this proposal, please provide them here:
No opinion.
2.6.7. Clarify that the investigation of Union interest covers all Union producers and not only complainants
Article 21(2) of the basic AD regulation stipulates: 'In order to provide a sound basis on which the authorities can
take account of all views and information in the decision as to whether or not the imposition of measures is in the
Community interest, the complainants, importers and their respective associations, representative users and
representative consumer organisations may (…).make themselves known and provide information to the
Commission. (…)' (emphasis added).' Article 31(2) of the basic AS regulation contains a similar provision.
However, it is the consistent practice of DG TRADE to accept information not only from the complainants but
from all Union producers of the product subject to investigation. Therefore, the reference to complainants in the
aforementioned provisions should be replaced by a reference to Union producers in order to reflect this practice.
2.6.7.1. If you have any comments regarding this proposal, please provide them here:
Cercle de l’Industrie considers it is legitimate that the Union interest covers not only complainants (whose role
should remain central in DG trade’s practice) but all Union producers. The representativeness of the
complainants should follow strict rules, i.e. a threshold of production in the EU.

2.7. Any other areas where the EU's rules or practice should be updated
2.7.1.
Should you have any other ideas or concerns in relation to the above mentioned broad themes, that you
would like to be addressed in the framework of this TDI modernisation process, please mention them
here and explain briefly:
No additional comment. See introduction p.1
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